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Introduction

On November 7, 2006, voters approved Proposition 1B, the $19.925 million Highway Safety, Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 containing 14 transportation funding programs.  The Legislature is in the process of determining the most appropriate ways to implement Proposition 1B, and this is the third informational hearing on the measure.
Today’s joint hearing of the Transportation and Housing Committee and the Environmental Quality Committee focuses on air quality related provisions of this measure.  This hearing will review the Administration’s approach to implementing these provisions of Proposition 1B, provide an opportunity to respond to that approach, and provide additional perspectives for the Senate’s consideration.

Proposition 1B Programs – Reduce emissions from goods movement activities ($1 billion)
Background.  Under Proposition 1B, $1 billion must be “made available, upon appropriation by the Legislature and subject to such conditions and criteria contained in a statute enacted by the Legislature, to the State Air Resources Board [ARB] for emission reductions, not otherwise required by law or regulation, from activities related to the movement of freight along California's trade corridors. Funds made available by this paragraph are intended to supplement existing funds used to finance strategies and public benefit projects that reduce emissions and improve air quality in trade corridors commencing at the state's airports, seaports, and land ports of entry.”
To implement this provision of Proposition 1B, the ARB recommended at its November 16, 2006, meeting that the Legislature set conditions and criteria, and appropriate funds to ARB; ARB staff employ a public process to develop recommendations, and act on proposals; and that projects be funded and implemented.  This is, however, inconsistent with certain provisions of the Administration’s draft trailer bill language described below.
Different entities have offered perspectives on the Air Quality Program of Proposition 1B, as outlined below.

Legislative Analyst’s Office (LAO) issues.  According to the LAO, “as a general principle, bond funds should be used only for capital improvements or activities that provide benefits over many years to taxpayers who finance bonds.  However, in the case of some Proposition 1B programs, the bond act does not prohibit funding activities that yield only short-term benefits.”  The LAO notes that, as an example, the $1 billion Air Quality program monies available for “strategies and public benefit projects” to reduce emissions relating to goods movement “does not exclude short-term operational approaches to emissions reduction, even though the debt-service payments on the bond could outlast the activities they finance.”  To avoid this, the LAO recommends that “the Legislature enact statute specifying that all Proposition 1B funds are available only for capital purchases or strategies that provide long-term benefits.”
· Should the Legislature require all Proposition 1B funds to be available only for capital purchases or strategies that are limited to providing long-term benefits?
The LAO also recommends that the Legislature adopt project evaluation criteria “to ensure that bond funds are used efficiently and deliver effective projects” and provides that the following criteria could be applied for multiple Proposition 1B programs:

· Require measures of cost-effectiveness.  This criterion addresses the estimated benefit achieved per dollar spent on a project in order to ensure that bond funds “consistently deliver the biggest bang for the buck.”  As an example, the LAO notes that “the appropriate metric for Air Quality funds would be the level of emissions reduced for the amount spent on the project.”
· Require fund leveraging to be considered.  The LAO notes that because “benefits of transportation investments are felt most at the local level, evaluating projects by their ability to tap into local, federal, and private dollars (so that state funds can be applied to more projects) makes sense.”  Because leveraging may be less feasible in certain cases, such as projects in rural areas, the LAO also recommends that “fund leveraging considerations should take into account a region’s ability to leverage funds.”
· Require air quality impacts to be considered for new capacity projects.  The LAO indicates that since the state’s “major urban areas violate federal air emissions standards, project selection for Proposition 1B programs should consider a project’s impact on air quality.”  The LAO points out that some programs like the Air Quality program and School Bus Retrofit program are specifically targeted at reducing emissions.  For other programs, the LAO recommends that an analysis of air quality impacts be included in all nominations where projects would add capacity to the highway and local road network, including projects funded by the Trade Corridors and State-Local Partnership grants.  According to the LAO, “Federal law requires many California regions to evaluate the emissions impact of transportation projects in their long-range plans.  Thus, including air quality analysis as a part of the project nomination process should not impose significant additional analysis workload for these regions.  For the few rural regions not subject to emissions reporting in their federal plans, these regions might be exempted from quantifying emissions impacts in project nominations.”
· Should the Legislature specify evaluation criteria or performance measures that apply to all programs (e.g., cost effectiveness, fund leveraging, air quality impacts, public health impacts, reduction in vehicle miles traveled (VMT))?
The LAO notes that Proposition 1B does not call for specific program oversight through reports or audits, and recommends the Legislature adopt additional oversight measures to ensure that bond funds are used effectively.  The LAO more specifically recommends periodic reports to the Legislature, such as in the CTC’s annual report, joint legislative hearings by policy committees and budget subcommittees, and enhancing CTC’s oversight capacity.

· What oversight measures should be enacted to ensure that bond funds are not only used effectively, but ensure that projects meet evaluation criteria or performance measures for the applicable program?
Administration draft trailer bill language.  The Administration draft trailer bill language dated January 30, 2007, requires ARB to adopt guidelines for project nomination and funding that must incorporate eligibility criteria to ensure emission reductions to be achieved from activities related to the movement of freight along trade corridors.  These guidelines must describe the process to be used to prioritize projects, including provisions that will provide priority for funding to projects with committed supplemental funding and projects that achieve a greater reduction in pollution or greenhouse gases.  These guidelines must require project nominations to include specific performance measures that will be used to monitor the emission reduction benefits anticipated as a result of project implementation.

The ARB must “require the recipient agency to report, on a semi-annual basis, on the activities and progress made toward implementation of the project” to ensure the project is executed in a timely fashion and within the scope and cost.  Additional reporting requirements are provided for after the project becomes operable.
· Should the Legislature specify project nomination and funding requirements, rather than requiring ARB to develop guidelines for project nomination and funding as proposed by the Administration?


· Should the Legislature specify the emission reductions that must be achieved, rather than providing that guidelines must “incorporate eligibility criteria to ensure achievement of emission reductions to be achieved . . . ” as proposed by the Administration?
· Should the Legislature specify evaluation criteria or performance standards, rather than requiring project nominations to include performance measures for monitoring as proposed by the Administration?

· Should more specific monitoring and reporting requirements be specified, rather than the semi-annual reports as proposed by the Administration?
· Should a revolving loan program be established through which a portion of the available funds can be used to finance projects on an ongoing basis?
Because emission reduction measures under this provision are required to exceed those required by law or regulation, the Legislature should be aware that ARB is currently developing regulations.  Air quality measures adopted by the Legislature should be coordinated with ARB’s regulatory timeline to ensure these measures exceed any ARB regulatory efforts.

California Air Pollution Control Officers Association (CAPCOA) recommendations.  CAPCOA recommends that a clear list of criteria be established in statute, and that ARB and any local government implementing the project should be directed to adopt guidelines for selection that implement these criteria.  CAPCOA recommends criteria that, at a minimum, should include certain factors (e.g., magnitude of diesel particulate and other criteria or toxic pollutants to be reduced; magnitude of emissions impact on the public; extent to which supplemental funding is being provided to leverage mitigation funds to achieve the greatest possible reductions).
CAPCOA recommends that ARB prepare a list of measures that emphasize application of the best technology to the highest emitting engines used in goods movement in certain areas, and notes potential projects (e.g., retrofit or replace heavy-duty trucks or rail involved in goods movement, replace harbor craft engines, electrify piers to provide shore power, replace engines in switcher locomotives, reduce in-use engine emissions from ships calling at California ports).

South Coast Air Quality Management District (SCAQMD) recommendations.  According to the SCAQMD, “Available information from adopted air quality planning documents and state databases should be consulted at the outset of deliberations regarding funding distribution.  Information such as air quality status, regional population and major emission source categories are readily available . . . [and] emissions inventory data for diesel particulate can serve as a surrogate for overall air toxics risk.”
SCAQMD identifies criteria that should be considered for funding distribution and project selection (e.g., emission source category importance, geographic location and impact areas, emission reductions required under the State Implementation Plan and ARB Emission Reduction Plan for Ports and Goods Movement in California, cost-effectiveness of investment in dollar per ton of pollutant reduced, consistency with AB 32 greenhouse gas emissions reductions requirements, availability of matching funds, regional commitment to reduce goods movement related air pollution (such as clean port plans)).

Proposition 1B Programs – Schoolbus retrofit/replacement and reduce children’s exposure to diesel exhaust ($200 million)
Under Proposition 1B, $200 million must “be available, upon appropriation by the Legislature, for schoolbus retrofit and replacement to reduce air pollution and to reduce children’s exposure to diesel exhaust.”  The Governor’s budget proposes appropriating $97 million to be expended by the ARB on the schoolbus retrofit and replacement program in 2007-08.
According to SCAQMD, ARB has been administering the State Low-Emission School Bus Program since 2001, and $101 million have been made available for this purpose.  Local agencies have contributed matching funds, and SCAQMD notes that the district has provided $35.9 million in matching funds.  SCAQMD recommends that the Proposition 1B schoolbus program be administered by ARB and implemented according to existing State Lower-Emission School Bus Guidelines.
Clean Construction – Reducing emissions from construction activities
Background.  According to the ARB, 70% of known statewide air toxics risk is from diesel particulate matter (PM), which increases cancer, hospital admissions, and premature death.  While ARB has adopted certain diesel measures (e.g., transit agency fleet rule, school bus idling, solid waste collection vehicles), regulations regarding in-use off-road diesel vehicles are now being considered.  CAPCOA and SCAQMD recommend contracting policies that call for clean construction (i.e., newest equipment, equipment that has been retrofitted with aftertreatment control devices, accelerated replacement of construction equipment in rental fleets).  According to CAPCOA, “The construction phase of infrastructure projects is a source of substantial emissions.”
Union of Concerned Scientists (UCS) Study.  The UCS recently completed a report showing that construction equipment emissions in California are responsible for an estimated 1,100 premature deaths, 1,000 hospitalizations, 180,000 lost work days, and more than 300,000 days of school absences annually.  The health costs of construction-related diesel emissions are estimated to exceed $9 billion annually.

According to UCS, “Construction and other off-road equipment did not face new [PM] emission standards until 1996, with some engines unregulated as late as 2003.  New engine standards will phase in over a seven-year period starting in 2008, but the long life of the equipment will prevent the benefits of these standards from being fully realized until after 2030.”  UCS recommends switching to cleaner fuels, rebuilding or repairing engines, repowering (installing a new low-emission engine in an older chassis), retrofitting existing engines with emission control technologies that reduce PM more than 90%, replacing old equipment with a new lower-emission model ahead of schedule to result in substantial pollution reductions and maintenance and fuel cost savings, and reducing idling.

UCS also notes that “California is in the process of adopting its Diesel Risk Reduction Plan, a series of regulations requiring a 75 percent reduction in sector-wide diesel PM emissions from 2000 levels by 2010 and an 85 percent reduction by 2020.  Unfortunately, rule development for the plan, which began in 2000, has been delayed by industry opposition, regulatory gridlock, and other obstacles.”
ARB $25 million grant program.  In the 2006-07 Budget Bill, $25 million was allocated for grants to public agencies for purchasing low-polluting construction equipment if Proposition 1B was approved.  Since the proposition was approved, ARB provided a request for projects (RFP) January 19, 2007.  According to the RFP, 
“Construction equipment emits significant quantities of toxic diesel particulate matter and nitrogen oxides that form smog and particles in the atmosphere.  In 2007, the [ARB] will be considering a proposed in-use off-road diesel vehicle rule which will apply to both public and private fleets.  This [RFP] only allows funding of projects that will help fleets comply with the in-use off-road diesel vehicle rule with the intention that it is meant to purchase engines and equipment that will remain in agencies’ fleets long-term.  This $25 million will assist in providing leadership in cleaning up their fleets in advance of the rule, while also providing early emission reductions and relieving some of the financial burden.”
ARB In-Use Off-road Diesel Vehicle Rule.  ARB held workshops on the In-Use Off-road Diesel Vehicle Rule in San Diego (February 20, 2007), Fresno (February 23, 2007), Sacramento (February 26, 2007), and Riverside (March 1, 2007).  The workshops addressed the need for emissions reductions, the proposed rule, changes since the December 2006 proposal, fleet examples, fleet financial impact analysis, revised benefit and cost estimates, and outreach.
According to the ARB, the best available control technology requirements must be met for oxides of nitrogen (NOx) for turn over engines (10% of hp per year) and PM retrofits (20% of hp per year), or NOx and PM average targets must be met where fleet average targets decline over time.  Annual reporting begins in 2008, idling limits begin in 2008, only cleaner vehicles may be added to fleets beginning in 2008, and requirements vary by fleet size.  The proposed rule includes exemptions from engine turnover requirements (e.g., small fleets, vehicles less than 10 years old, specialty vehicles if certain requirements are met) and from retrofit requirements (e.g., engines in vehicles less than 5 years old, engines for which there is no retrofit available, new engines with a diesel particulate filter).  The proposed rule also includes special provisions for attainment counties and low population counties, and for compliance extensions.
The proposed rule includes changes from the 2006 proposed rule, such as several new exemptions and flexibility provisions, as well as some new requirements and revised definitions.  Following the workshops, a staff report should be released April 6, 2007, and considered by the ARB May 25, 2007.
SB 497 (Simitian) of 2005.  SB 497 (Simitian) of 2005 would have required the Department of General Services to implement a Cleaner Construction Program for all state agency contracts on and after July 1, 2006, involving state infrastructure projects.  The measure also established phased clean construction requirements that state-funded construction projects must meet.  The bill was subsequently amended to address another issue.

· To ensure that cleaner off-road diesel equipment is used in California, should the Legislature require contractors for Proposition 1B projects to comply with specified clean construction requirements?

· Should any clean construction requirements for Proposition 1B contractors also include any exemptions (e.g., specialized equipment is not available, order for equipment has not been completed by the manufacturer)?
Where’s the plan – lost opportunity?
AB 857 (Wiggins/Sher) Chapter 1016, Statutes of 2002, requires the Governor to annually submit (with the Budget) a proposed five-year infrastructure plan.  The plan must cover a five-fiscal-year period beginning with the fiscal year that is the same as that covered by the Governor's Budget.  The plan must include criteria and priorities used to identify and select the infrastructure proposed for funding and must specify sources of funding, an evaluation of the impact of new state debt on the state's existing overall debt position, and recommend specific projects for funding.
By January 1, 2005, the infrastructure plan criteria must be consistent with the state planning priorities enacted by AB 857.  These state planning priorities are intended to promote equity, strengthen the economy, protect the environment, and promote public health and safety by:  1) promoting infill development and equity, 2) protecting environmental and agricultural resources, and 3) encouraging efficient development patterns.
Each state agency, by January 1, 2005, that requests infrastructure must specify how that infrastructure is consistent with the state planning priorities.  Every officer, agency, department, or instrumentality of state government, by January 1, 2005, must ensure that their entity's functional plan is consistent with the state planning priorities and annually demonstrate to the Department of Finance how the plans are consistent with the state planning priorities when requesting infrastructure.
Current law requires the Governor to prepare an Environmental Goals and Policy Report (EGPR) that is an overview of “state growth and development and a statement of approved state environmental goals and objectives, including those directed to land use, population growth and distribution, development, the conservation of natural resources, and air and water quality.”  The EGPR must also serve as a guide for state expenditures.  Any revision of the EGPR after January 1, 2004, must be consistent with AB 857 state planning priorities.  In transmitting the annual Budget, information must be included relating proposed expenditures to the achievement of statewide goals and objectives set forth in the EGPR.
· How can the Legislature have the needed oversight of the bonds without an infrastructure plan and bond authorizations tied to the planning cycles in that infrastructure plan?
· What actions has the Administration taken to implement the requirements of AB 857?
· When will the Governor submit an infrastructure plan to the Legislature with the State Budget that is consistent with the state planning priorities?
· Are state entity functional plans consistent with the state planning priorities?
· When will the required EGPR be submitted to the Legislature?


· Should local and regional entities that develop plans consistent with AB 857 and the EGPR be rewarded such that projects contained in those conforming plans receive priority funding under the bond measures?
· Can AB 32 reductions tied to “smart land use and intelligent transportation” in the Governor’s Climate Action Plan be expected in the absence of an overall plan for the state?
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