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INTRODUCTION
Both the Governor and the Legislature have made infrastructure investment a top priority for the 2006 legislative year.  The Governor has proposed a “Strategic Growth Plan” that includes, among other things, $12 billion in general obligation bonds and $14 billion in revenue bonds for transportation, as well as numerous transportation program changes.  Senate President Pro Tem Perata has authored SB 1024, the “Safe Facilities, Improved Mobility, and Clean Air Bond Act,” a $13.125 billion general obligation bond (as proposed to be amended) to fund transportation, housing and levee infrastructure.  In addition, Assembly Speaker Núñez has introduced AB 1783 which states the intent of the Legislature to submit general obligation bonds to voters for education, transportation, housing, resources, levee, and hospital infrastructure.  

Although united in their focus on providing infrastructure funding, there are significant differences among the various proposals on the types of infrastructure that should be funded and the programmatic changes that should accompany the funding.  The Senate Transportation and Housing Committee has been charged by the Senate leadership to consider the various proposals that relate to transportation and housing and to recommend both funding priorities and programmatic changes that should be included in a final bond package.  
To fulfill this charge, the committee will hold a series of informational hearings to explore and discuss the competing proposals, using the Governor’s Strategic Growth Plan, as provided in SB 1165 (Dutton), as the starting point.  The first hearing will provide an overview of the Governor’s proposals and general feedback from key stakeholders.  Subsequent hearings will allow for more in depth review and debate of specific pieces of the Governor’s proposal as well as comparisons with the proposals from the Senate Pro Tem and Assembly Speaker.  The hearings will be as follows:
Tuesday, January 24
Presentation of Governor’s proposal and general response from stakeholders

Tuesday, January 31
Differences in funding priorities among the various bond proposals
Tuesday, February 7
Transportation project selection process

Tuesday, February 21
Design-build, design-sequencing, and public-private partnerships

Tuesday, February 28
Emerging technologies for goods movement

THE GOVERNOR’S STRATEGIC GROWTH PLAN
The Governor has proposed a Strategic Growth Plan that seeks to address California’s long-term infrastructure needs.  The ten-year plan envisions a $107 billion investment in transportation facilities.  According to the background materials the administration has distributed describing its plan, the transportation funds are derived from $47 billion in existing funding sources, $48 billion from anticipated new funding, and $12 billion from the Governor’s general obligation bond proposal.  
Since the ten-year program relies on both existing and new transportation funding to succeed, it is important to understand what assumptions go into these revenue estimates.  For example, among the new transportation funding the administration is anticipating, $9 billion is from extended or new local sales tax measures dedicated to transportation purposes.  These measures require a two-thirds voter approval.  While some have been successful in recent years, only 13 of 53 such measures have successfully garnered the two-thirds vote threshold.  
Similarly, the administration estimates that it will raise $14 billion from new toll facilities constructed in the next ten years.  However, the administration has not submitted information on any specific project that would be included in this total.  
Finally, the administration’s estimate also counts as new funding sources revenues from the issuance of GARVEE bonds and revenue bonds backed by existing funds. GARVEE bonds, authorized under current law, are issued from existing federal gas tax receipts.  The revenue bonds proposed in SB 1165 are backed by existing state gas tax and motor vehicle weight fee revenue.  
The proposal also includes $12 billion in general obligation bonds for transportation purposes.  These funds are indeed new funds for transportation, although they would be repaid with existing General Fund revenues.  

Lastly, the Governor is proposing a constitutional amendment to permanently protect

Proposition 42 funds for transportation and eliminate the option for future governors and

legislatures to suspend the allocation.  Such an amendment would ensure that funds currently dedicated for transportation are in fact available for that purpose.
SB 1165 (Dutton)
SB 1165 (Dutton) places before voters the Congestion Reduction, Clean Air, and Trade Corridor Bond Acts of 2006 ($6 billion) and 2008 ($6 billion).  The bill additionally seeks legislative authority for the issuance of $14 billion in revenue bonds in 2012, backed by the excise tax on gasoline and motor vehicle weight fees.  Finally, the bill proposes to make specified policy reforms to expand contracting authority for the department and local transportation agencies, and to authorize transportation entities, including the department, to build toll facilities and other revenue-generating projects with partners from the private sector.

General Obligation Bonds
SB 1165 places two general obligation transportation bond measures before the voters, one in 2006 and one in 2008.  The bonds would fund a total of $12 billion in transportation infrastructure.  The 2006 bond includes $6 billion to be allocated as follows:
· $1.7 billion to increase highway capacity.

· $1.3 billion for safety and preservation improvements to the state highway system.

· $1 billion for port improvements, mitigation related to programs and projects that reduce diesel emissions, and mitigation of other community impacts.  A one-to-one match is required.
· $1 billion for goods movement infrastructure which will reduce related road congestion.  A four-to-one match is required.
· $400 million for intercity rail expansion.

· $300 million for corridor mobility improvements.

· $200 million for Intelligent Transportation Systems.

· $100 million to expand park and ride opportunities and bicycle and pedestrian improvements.

The 2008 bond also includes $6 billion to be allocated as follows:
· $3.6 billion for highway projects that provide congestion relief and meet or exceed performance measures for improved corridor performance.

· $2 billion for goods movement infrastructure which will reduce related road congestion.  A four-to-one match is required.
· $200 million for highway safety and preservation projects.

· $100 million for additional intercity rail expansion.

· $100 million to expand park and ride opportunities and bicycle and pedestrian improvements.

Revenue Bonds

Existing law, under Section 5 of Article XIX of the state constitution, authorizes the issuance of revenue bonds backed by up to 25% of the annual amount of gasoline excise tax and motor vehicle weight fee revenues that are deposited into the state highway account.  The issuance of bonds against these revenues requires the approval of the state’s voters, similar to the issuance of general obligation bonds.  Gas tax funds may be used for the planning, construction, improvement, and operation of highways and for the planning, construction, and improvement (but not operation) of public mass transit guideways.  
SB 1165 places before voters in 2012 a bond of up to $14 billion for state-selected street and highway projects.  While technically a general obligation bond, these bonds would be repaid by diverting 25% of gas tax and weight fee revenues from the State Highway Account for at least the next 30 years, with an annual cap of $1.025 billion.  Bond funds would be programmed solely by BTH and Caltrans and exclusively for public street and highway projects.  Mass transit guideways would not be an eligible expenditure.  Highway and transit projects proposed for funding would have to be included in a regional transportation plan, but regional priorities would not apply.  In addition, the bond funds would be exempt from 60/40 Northern California/ Southern California split and the county allocation formulas.  
Programmatic Changes
SB 1165 also includes a number of provisions that represent a departure from current practices for planning, prioritizing and funding transportation projects in California:
Project selection process.  Under current law, state and federal transportation funds are programmed through the State Highway Operations and Preservation Program (SHOPP) and the State Transportation Improvement Program (STIP).  The former represents safety and rehabilitation projects that do not increase capacity.  The latter represents system expansion projects.  Seventy-five percent of STIP funds are allocated to counties to be programmed by regional transportation planning agencies (RTPAs) for regional projects, and 25 percent is allocated to the state to be programmed by Caltrans for interregional projects.  The county allocations are subject to formulas that dedicate 60% of funds to 13 counties in Southern California and 40% to the remaining counties in Northern California.  The amount that a county is allocated depends on both population size and the number of freeway miles in its jurisdiction.  Counties nominate projects that they would like its RTPA to include in the regional transportation plan.  Once regional priorities are established, the RTPA submits its plan to the California Transportation Commission (CTC), which may accept or reject the plan as a whole, but may not alter any portion of it.

The Governor’s Strategic Growth Plan, as established in SB 1165, provides that the Secretary of the Business, Transportation and Housing Agency (BTH) and the Director of the Department of Transportation (Caltrans) shall propose, and the CTC shall adopt, guidelines for the review of projects and the allocation of funds.  SB 1165 further states that BTH and Caltrans shall submit a list of projects for funding that are consistent with these guidelines.  SB 1165 also provides that the Secretary of BTH and the Secretary of the Environmental Protection Agency (CalEPA) shall develop a trade infrastructure and goods movement action plan in which criteria for selecting projects related to goods movement infrastructure and port mitigation will be established, as well as a list of specific projects to be funded.  SB 1165 requires the CTC to adopt these plans and guidelines no later than December 31, 2006.  
Under the administration’s proposal, the allocation of bond funds would also be exempt from the 60/40 Northern California/Southern California split and the county allocation formulas under the current STIP process.  Instead, CTC shall adopt guidelines that include “consideration of a reasonable geographic balance at the system and project levels.”  Bond-funded projects relating to highway expansion and bicycle, pedestrian, and park and ride facilities must be included in a regional transportation plan.  Projects under the remaining funding categories, however, do not have this requirement.  Regions, as represented by RTPAs, may recommend substitute projects.  BTH and Caltrans may select the substitute project if they determine that the project is more consistent with the adopted guidelines.  
While the STIP process in current law provides an opportunity for regional agencies to program funds toward their highest priorities, SB 1165 would have state agencies select the projects for funding in all categories.

Design-Build Contracts.  In traditional contracting for the construction of highway or public transit projects, work is divided into two separate phases: design and construction. The government agency designs the project or contracts with a private entity to do design. When designs are completed, the agency solicits bids from the construction industry and hires the responsible low bidder to build the project.  Design-build combines these two phases into a single, comprehensive contract.  
SB 1165 allows both Caltrans and local transportation entities to utilize design-build contracts for an unlimited number of projects.  The bill further allows the contracting entity to award bids based either on the lowest responsible bid or best value.  While the provisions are not subject to a sunset, the bill provides that each transportation entity that uses the design-build authority shall report to the relevant Senate and Assembly Committees within three years of awarding the contract.  

Design-Sequencing Contracts.  Design-sequencing is a method of contracting that enables each construction phase to commence when design for that phase is complete, instead of requiring design for the entire project to be complete before commencing construction.  Existing law allows Caltrans, until January 1, 2010, to enter into design-sequencing contracts for as many as twelve transportation projects.   

SB 1165 allows Caltrans to enter into an additional four design-sequencing contracts beyond those authorized in current law before January 1, 2012.  
Public-Private Partnerships.  Existing law allowed Caltrans to enter into agreements by January 1, 2003 with private entities for the construction or lease of two public transportation demonstration projects.  
SB 1165 allows Caltrans and regional transportation agencies to enter into an unlimited number of agreements with private entities or public-private consortia for the lease of transportation projects for as long as 99 years.  Such projects might include new toll roads, new toll lanes on existing roads, dedicated truck toll lanes, dedicated bus and HOV lanes, charging tolls to single drivers on carpool lanes, and even private goods movement or mass transit facilities.  Any such project would be owned by the state or the regional transportation agency and revert back to the state at no charge at the end of the lease, and the public entity may continue to collect tolls without limit.

The bill prohibits “non-compete clauses” in that it prohibits clauses in a lease that would infringe on the authority of public entities to develop, operate, or lease any transportation project.  However, the lease agreement may provide for compensation to the lessee for adverse effects on toll revenues from improvements other than safety projects, incidental capacity increases, the addition of HOV lanes, projects outside the boundaries of the project, and generally for projects included in a regional transportation plan prior to December 31, 2005.
MAJOR ISSUES
The Governor’s proposals raise a number of issues that the committee may wish to consider.  First and foremost is whether the Governor’s proposed allocation of bond funds represents the priorities of the Legislature.  The committee may also wish to explore the major policy changes proposed by SB 1165.  
1.  Funding priorities.  The Governor’s transportation bonds are primarily focused on highway projects.  Assuming that half of the goods movement dollars support highway projects, roughly $9 billion of the $12 billion in general obligation bonds and all of the $14 billion in revenue bonds would be dedicated to highway improvements.  The bonds propose no additional funding for affordable housing, infill housing to reduce pressure on highways, high-speed rail, regional mass transit, and local streets and roads.  

The committee may wish to consider what the highest priority state infrastructure expenditures are.
2.  Who decides on project allocations?  Under current law, most transportation capital funds are allocated through the State Transportation Improvement Program, which involves both state and regional transportation agencies in the project selection process.  Moreover, existing STIP formulas assure each region and county a guaranteed amount of funding.  

The Governor’s Strategic Growth Plan exempts all the bond funds and future revenue bond funds from the STIP process and the regional and county share formulas.  Instead, these funds would be programmed by the administration directly with little input from regional entities.   The administration believes that it can design a more comprehensive and cost-effective program than would otherwise result from the STIP process.  The administration will base its project selection on metrics that “reduce traffic congestion, increase throughput on the state’s transportation system, vitalize the state’s trade corridors, improve air quality and keep California’s economy strong.”  However, these metrics and guidelines are yet to be designed and made public.  While the administration has released a preliminary list of proposed projects to be funded by the bonds, it is not clear what criteria the administration would use to select projects and the extent to which regional priorities would be incorporated into the administration’s plan.  
The committee may wish to consider whether new bond funds are best programmed through a not-yet-public administration plan, through the existing STIP process, or through a revised STIP process. 
3.  Bonding future gas tax and weight fee revenues.  The Governor proposes to bond 25% of the annual gas tax and weight fee revenues for a period of 30-35 years.  The Governor is asking the Legislature to approve the proposal now even though it would not go before voters until 2012.  The issuance of bonds against the existing stream of gasoline excise tax and motor vehicle weight fee revenues provides no “new” funding for transportation improvements.  Instead, the proposal requires state highway account revenues now used on a pay-as-you-go basis for maintenance, rehabilitation and improvements on the state highway system to be used to pay the debt service on any bonds issued against those resources.  According to the Legislative Analyst’s Office (LAO), every $100 million financed costs about $185 million in principal and interest payments over the duration of the bond repayment period.  The committee may wish to consider whether it is prudent and appropriate to make this commitment now when future priorities may change.
Moreover, the Governor’s proposal would dedicate revenue bond funds exclusively for highway projects.  Under current law, these funds would go to the state highway account for both highway and transit projects and provide money to cities and counties for local roads.  As a result, the Governor’s proposal would effectively redirect revenues from cities, counties, and transit to state-selected highway projects for at least 30 years.  The committee may wish to consider the implications of reducing long-term funding for cities, counties and other non-highway transportation needs in favor of highway projects.
4.  Design-build and design-sequencing.  According to the Governor’s budget, granting design-build and design-sequencing authority for transportation projects will result in savings of $1 billion over ten years.  The administration has provided little data to support this claim.  However, a 2005 Legislative Analyst’s Office (LAO) analysis of design-build projects outside the transportation sphere showed design-build authority is no guarantee that projects will come in on time and at budget.  The report stated:

To date, experience in design-build by state and local agencies in California as well as the federal government has generally been positive. Nevertheless, the experience has been relatively recent and limited. As such, questions and issues remain in how design-build can best be implemented in the public sector.
Likewise, a just-released report from the LAO on the new federal transportation act responds to the greater design-build authority under federal law by stating:

We recognize that there are potential benefits in using design-build to deliver projects. However, because of Caltrans’ lack of experience, we recommend that the Legislature provide the department with the authority to use design-build contracting on a pilot basis subject to periodic review and oversight. Accordingly, we recommend that Caltrans be required to report periodically to the CTC and the Legislature on the timeliness of delivery, its process and methodology of contractor selection, and the results of peer review of contracts and projects delivered.

Opponents of design-build contracts argue that such authority may negatively impact smaller contractors, who may not have the capacity to undertake both design and construction components of a project, and public engineers.  

Design-build and design-sequencing contracts are still experimental in the transportation realm.  In fact, SB 1165 states that its intent is to provide the department with the authority to “demonstrate” and “explore” the value of utilizing the design-build contracting method.  However, the bill provides much more than demonstration authority.  The bill contains no limits on the department’s authority to use design-build, nor does it provide much in the way of independent review of the department’s use of such authority.  The committee may wish to consider whether Caltrans and local transportation entities have sufficient experience with design-build and design-sequencing contracting methods to justify the unlimited expansion of authority granted by this bill.  To the extent the committee wishes to expand existing authority, the committee may wish to consider what parameters should be set for these contracts, if any.
5.  Public-private partnerships.  The administration seeks unlimited authority to enter into agreements for private investment in transportation facilities.  The administration believes that such public-private partnerships will bring in $14 billion in private investment for new facilities.  However, no such projects have been identified, and it is not clear that the state will be able to generate the level of investment it predicts.  
Moreover, California’s history with private toll facilities is mixed.  In 1989, the Legislature passed AB 680 (Baker), which authorized the department to enter into four separate lease agreements with private entities for the construction of toll facilities in this state.  To date, 16 years later, only one such facility has been completed. 

That facility, a ten-mile, two-lane toll road in the median of State Route 91 in Orange County has remained a controversial project.  After only one profitable year between 1995 and 1999 and the inclusion of a “non-compete clause” in the lease agreement that challenged the department’s ability to make improvements to the “public” portion of SR 91, the facility was sold to a public entity, the Orange County Transportation Authority (OCTA), in 2003. 

The sale was concluded after the Legislature approved AB 1010 (Correa) in 2002, to provide the OCTA with the necessary authority to operate the toll facility until 2030, at which time tolls on the facility are to cease.  AB 1010 also contained provisions that limited the department’s authority to enter into new lease agreements with private sector partners.  The bill reduced the number of lease-agreements the department was authorized to execute from four to just two.  Furthermore, it prohibited the department from entering into any such agreements after January 1, 2003.

The committee may wish to consider whether the administration should have unlimited authority to permit private transportation facilities, as well as what types of impacts privately-owned and operated facilities may have on users.  
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